
G.R. CASE NO. 13/12

                                                                                             
IN THE COURT OF CHIEF JUDICIAL MAGISTRATE, 

UDALGURI, ASSAM

G.R. CASE NO. 13/12
(U/S  379/411  I.P.C. )

 
STATE

-Vs-

Sri Sudam Tossa
Sri. Sunil Kumar

                          …………… Accused person.

Present: Shri Gitali Rabha,
Chief Judicial Magistrate,
Udalguri, BTAD, Assam.

Ld. Advocate appeared for the prosecution : Mr. A. Basumatary

Ld. Advocate appeared for the defence : Mr. M.C. Narzary.

Evidence recorded on :  10-03-14, 09-04-14, 26-05-14 and    

                                             26-06-14.

Argument heard on :   12-09-14, 02-04-16

Judgment delivered on :    02-04-16

J U D G M E N T  

1. The factual background of the prosecution case was that on 04/01/2011 at 

night unknown theft has committed theft of black pepper about 200 kg. from 

the  Bungalow No.  4  of   Hattigarh  Tea  Estate  .  The  informant  Sri  Rana 

Baruah,  the  Senior  Manager  of  Hattigarh  Tea  Estate  lodged  the  written 

ezahar before Harisinga police station on 05-01-2011 stating inter-alia that 

and after inquiry it was informed that the accused Ram Jatan Shah, a shop 

keeper  of  Line  No.  4  of  Hattigarh  Tea  Estate  received  all  stolen  goods. 

Accordingly  the  Line  Chowkidar  and  the  informant  went  to  the  shop  of 
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accused and found huge quantity of  black pepper stored at the shop house 

of  the  accused.  It  was further  stated that  the approximate value  of  the 

stolen black pepper and the tea was 42,628/- (Rupees forty two thousand 

six hundred twenty eight) only. So the accused Ram Jatan Shah and son 

Suraj Shah was handed over to police. 

2. After receiving the aforesaid ezahar the Officer-in-Charge of Harisinga police 

station registered a case u/S 379/411 I.P.C. The police investigated the case. 

During  the  period  of  investigation  the  police  recovered  69  kg.  of  black 

pepper and 60 kg. of tea from the grocery shop of accused. The articles 

were accordingly  seized from the accused in  presence of  witnesses.  The 

accused along with 3 others were also arrested and send to jail. And after 

completion of investigation, the Investigating Officer submitted the charge 

sheet  against  the  accused  persons  u/S  379/411   I.P.C.  Hence  the 

prosecution case.

3. Necessary processes were issued against the accused persons for causing 

their appearance before the court. Accordingly the accused Ram Jatan Shah 

appeared before the court. But other accused could not be produced though 

the process were executed against them. So the case was filed against the 

other accused and the trial was taken up separately for accused Ram Jatan 

Shah.  The  accused  Ram  Jatan  Shah  faced  full  trial  and  finally  he  was 

acquitted vide order and Judgment dated 26-9-2014.

4. The accused Sunil Kumar and Sudam Tossa were arrested on 29-3-16 and 

produced before the Court.  This  case was restored to file  and copies of 

relevant documents  were furnished to the accused. After  considering the 

material on relevant documents of case diary and case record  and after 

hearing submission of ld. Counsel of both sides the charge was framed u/S 

379/411 I.P.C. Then the content of charge was read over and explained to 

the accused to which the accused pleaded not guilty and claimed to be tried.

5.  During the trial the prosecution has examined as many as 9 PWs including 

the informant and 2 Investigating Officers to bring home the case. Then the 
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accused has been  examined u/S 313 Cr.P.C. The defence plea is to total 

denial. No witness has been examined by the defence. Then argument has 

been heard from both sides. 

6. POINT FOR DETERMINATION OF THE CASE   :

I. Whether the accused had committed theft of black peeper and tea 

from the Bungalow No. 4 of  Hattigarh Tea Estate?

II. Whether the accused was found receiving the stolen property (black 

pepper and tea) with prior knowledge that the property was stolen 

one at the time of occurrence?

7. DISCUSSION, DECISION AND REASONS FOR THE DECESION:  

8. Though  the  prosecution  has  leveled  the  charge  against  the  accused  for 

receiving the stolen articles from the tea garden with his prior knowledge 

about  the  stolen  articles,  but  the  defence  has  vehemently  objected  the 

allegations  on  the  ground  that  the  Manager  of  the  tea  garden  made  a 

conspiracy to evict the shop house of the  accused from the tea garden.

9. In that  above backdrop ,  I  would  like  to briefly  discuss  the evidence of  

Prosecution side, to decide whether the evidence of prosecution witnesses is 

able to prove the charge against the accused leveled by the prosecution. 

10. PW1, Sri Gautom Sasani, the worker of the tea garden, has stated that on 

hearing the noise he went to the place and found that the black pepper was 

taken away.

11. PW 2 Sri Rana Baruah is the informant. He has stated that on 04-01-2011 at  

about 8-00 P.M. after getting the secret information regarding the theft of 

black pepper, he went to the place and by following the mark of line of black 

pepper  on the road he went to the shop owned by the accused. When the 

accused was asked then the accused brought out 69 kg of black pepper  and 

60 kg of tea from the shop house. On the same day he lodged the ejahar.  
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Thereafter  the police   arrived at  the place and seized the articles  in  his 

presence.

12. In the cross-examination PW2 has admitted that the black peppers were 

kept inside the jute bags. He cannot say from which place  the tea was taken 

out.  He  came  to  know  about  the  theft  of  the  black  pepper  when  the 

chowkidar  of  the  bungalow  raised  the  alarm.  After  the  occurrence  the 

accused shifted his shop house from the tea garden.

13. PW 3 Sri  Kushawant  Singh,  the Deputy Manager of  the garden has also 

stated  the  same  fact  in  his  evidence.  After  getting  the  information  he 

followed the mark of line of black pepper and accordingly he reached the 

shop of the accused  and recovered the stolen articles from the shop house 

of the accused.

14. In the cross-examination PW 3 has stated that the black peppers were kept 

within the bag and it was under the process of drying. The black peppers 

were found lying on the kacha road. But he did not collected the said black 

peppers.

15. PW 4 Sri Ujjal Basnut, another Asstt. Manager of the Hattigarh Tea Estate 

has  stated  that  after  getting  the  information  he  went  to  the  place  of 

occurrence and after following the mark of lying black peppers on the road 

he reached the shop of the accused. On the next day he again went to the 

shop of the accused and charged the accused regarding the theft of the 

black peppers. Then the accused admitted before him that he had purchased 

the said black peppers from the other person.

16. In the cross-examination PW 4 has stated that the black peppers were not 

kept in bags. It was kept under tarpaulin. 

17. PW 5 Sri Rajen Dighal, another tea garden labourer has stated that  about 

70 kg black pepper and 60 kg tea was stolen away. And after searched, the 

stolen property was found in  the shop house of  the accused Ram Jatan 

Shah.  Police came and seized the said  articles  in  his  presence.   He has 
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proved the seizure list as Ext. 2. In the cross-examination PW 5 has stated 

that on the next day he only saw the mark of lying the black pepper.

18. PW 6 Birat Nayak one of the worker of the tea garden has stated that at the 

time  of  occurrence  after  getting  the  sound,  he  went  to  the  place  of 

occurrence and found one person fleeing away. Then he informed the matter 

to the Manager and he also found the black pepper was taken away. On the 

next day police came and recovered the black peppers from the shop house 

of the accused. 

19. PW 7 Sri Sasanka Nagyan, one of the Asstt. Manager of the tea garden has 

stated that after getting the information regarding the theft  of  the black 

pepper  he  along  with  another  person  followed  the  mark  of  lying  black 

pepper and reached the shop of accused. Then on being asked the accused 

confessed that he had collected the black pepper from other persons.

20. PW 8 is one of the Investigating Officer who only submitted the charge-sheet 

against the accused on the basis of material collected by his predecessor. As 

the Investigating Officer he has stated that the ejahar was filed on 05-01-

2011. Then the Officer-in-Charge registered a case and endorsed the case to 

him for preliminary investigation. Then he immediately went to the place of 

occurrence and interrogated the witnesses. He seized the stolen articles in 

presence of  witnesses from the  shop of  accused. Then he arrested the 

accused and forwarded him to jail. He also forwarded the other accused who 

surrendered  before  him.  Thereafter  completing  the  investigation  he 

submitted  the  case  diary  to  S.I.  Nabin  Boro  and  then  S.I.  Nabin  Boro 

submitted the charge-sheet against the accused.

21. In  the  cross-examination  PW 8  has  stated  that  he  visited  the  place  of 

occurrence on 05-01-2011 at 5-30 P.M. Though he saw the mark of falling 

black pepper but he did not collect the same from the road.

22. From the above discussion of evidence of prosecution witnesses it is found 

that all  prosecution witnesses have stated that after following the line of 

falling black pepper, the stolen articles were recovered from the shop house 
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of the accused. And on being asked the accused also confessed that he had 

purchased  the  black  pepper  from  other  person.  But  on  meticulous 

examination of material on record  it is found that no confession was made 

by the accused regarding the receive of stolen article by him  at the time of  

occurrence.

23. On the other hand learned defence counsel challenged the genuineness of 

the  facts  stated  in  the  FIR,  as  well  as  in  the  deposition  of  prosecution 

witnesses. He contended that the evidence of prosecution witnesses are all 

fabricated. He pointed out that as per F.I.R. the occurrence took place on  4-

01-2011 and the FIR was lodged on 05-01-2012, after one year. the Officer-

in-Charge received the ejahar on 05-01-2012and registered the PS case no: 

1 of 2012.  Learned counsel of defence argued vehemently, that though for 

the sake of argument, even if it is considered that the date in the FIR was 

printing mistake but the prosecution cannot deny that all  their  witnesses 

namely, PW 2 the informant Rana Baruah, PW 3 Deputy Manager Kushawant 

Singh, PW 4 Ujjal Basnak had repeatedly stated that the occurrence took 

place on 04-01-2011 at night. This shows that either the FIR was lodged 

after  one  year  of  the  occurrence  or  all  the  prosecution  witnesses  were 

tutored and they were parroting.  He further argued that in both the cases 

the prosecution witnesses are not reliable and this Court should not believe 

the evidence on record and acquit the accused immediately. 

24. I  agree with the argument of  defence counsel  that  the prosecution case 

suffers from major infirmities. It is a matter on record and Ext-1 “FIR” been 

exhibited by the prosecution witnesses. I found that on the face of the F.I.R., 

the occurrence reportedly took place on  4-01-2011 and the FIR was lodged 

on 05-01-2012, after one year. The Officer-in-Charge had received the ejahar 

on 05-01-2012 and registered the PS case no: 1 of 2012. The investigating 

officer had initiated investigation on 5-1-2012 and submitted chargesheet, 

which was exhibited by the investigating officer as Ext-2. Further on cursor 

view  of  the  prosecution  evidence,  I  found  that  indeed  the  prosecution 

witnesses namely, PW 2 the informant Rana Baruah, PW 3 Deputy Manager 

Kushawant  Singh,  PW  4  Ujjal  Basnak  had  repeatedly  stated  that  the 
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occurrence took place on 04-01-2011 at night.  This establish the fact that 

occurrence took place on 4-1-2011 and it was received on 5-1-2012. If that 

be so, the FIR was lodged after one year of the occurrence and it is fatal to 

the prosecution case, for sitting over the incident for one year without any 

reason. 

25. The delay in filling the FIR, after of one year of the occurrence has casted 

cloud of doubt in the reliability of evidence of prosecution witnesses. Further 

the  fact  that  all  the  prosecution  witnesses  are  the  employee  of  the  tea 

garden and they were interested witnesses cannot be overlooked. In that 

background,  I  hold  that  when  the  prosecution  case  suffers  from  major 

infirmitie,  it  is  highly  unsafe  to  rely  on  such  evidence  and  in  such 

circumstance the benefit of doubt should tilt in favour of the accused.  

26. For the reasons stated above and after weighing the evidence in the light of 

point for determination it is found that the prosecution has totally failed to 

prove the ingredients of offence u/S 379 and 411 I.P.C. Hence accused are 

entitled to acquittal.

O R D E R

27. As  the  prosecution  has  totally  failed  to  prove  the  case  with  substantive 

evidence, so the accused Sunil Kumar and Sudam Tossa stands acquitted 

and set at liberty forthwith.

The judgment is given under the hand and seal of this court on this 2nd  day of 

April’2016.

Dictated and corrected by me:

       (G. Rabha)     (Shri. G. Rabha)
Chief Judicial Magistrate.                   Chief Judicial Magistrate  
     Udalguri, Assam.            Udalguri, Assam. 
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